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th : Se Municipality’s Liability—In action against the city brought by a 
as a SR pedestrian who stepped off a park sidewalk and fell into a pit, the 
rs See Seat a ah court refused to rule that the maintenance of the park was a 
n- : : governmental function (Cox v. City of Des Moines, lowa Supreme 

af uaa Ct., 1 403,700). 

nt Explosion of Oil Burner.—When the oil burner in a building ex- 
rht ploded, neither the owner of the building nor the servicer of the 
yer oil, burner was held liable for injuries sustained by an individual 
et, in the building, the owner because it was a lessor out of possession, 
fell e and the servicer because the cause of the explosion was conjectural 
nia (Solomon v. Brooklyn Cornell Utilities, Inc., et al., N. Y. Supreme 
\p., Ct., { 403,703). 

Contractors’ Liability—Where deceased had been sent by an inde- 
~~ pendent contractor to clean oil tanks for defendant company, it 
yen was held that defendant had control over deceased while so 
oc- 


( bs engaged and therefore deceased had a right to assume that 
in Please Route to: defendant had taken adequate precautions to make the dangerous 


sed work reasonably safe (Amacker et al. v. Skelly Oil Co., U.S.C. C.A,, 
Ct. Sth C., 1 403,708). Falling Cement.—A contractor was held an- 

swerable for i injuries to the eye of a passerby sustained by falling 
say gene of cement from an overhead staging (Eagles v. National 
the late & Glass Window Co., Mass. Supreme Jud. Ct., ] 403,705). 


Restaurant Owner’s Liability—The doctrine of res ipsa loquitur was 


s applicable to the situation wherein breaking glass from the door 
dg- S of defendants’ restaurant severely cut an entering patron (Kylavos 
46). v. Polichrones et al., Ill. App. Ct., J 403,702). 
ling % Hole in Stockyards Platform.—A Texas stockyards owner was not 

an H , $ answerable for injuries to cattle purchaser who fell through a hole 
and i 9 in a private cattle loading platform (Bagby v. Barton et al., U. S 
or- C. C. A., 5th C., J 403,701) 

: : Falls on Sidewalks.—A_ pedestrian recovered from a gas company 
and RES whose neglect in failing to properly repair the curb box after it 
the gS had been broken was responsible for her fall (McKay v. Ohio Fuel 
rsed 5 Gas Co., Ohio Ct. of App., [ 403,707). Defective Grating —Pedes- 
or a Se trian was allowed to recover for injuries sustained by reason of 
enn. defendant’s negligence in failing to exercise reasonable care to 

keep safe for public use a grating covering the “window well” in 

. ‘ the sidewalk and the side of a building occu 7 by defendant 
a 3 (Blais v. American Grocery Co., N. J. Supreme Ct., J 403,710). 
‘icle, 2 Stores and Shops.—A customer who fell on an oiled floor did not 
hen, as recover for injuries sustained because there was no proof that the 
road ee 3 3 oiling was improperly or aegis done (Linders et al. v. Bild- 
Ct., = : ner et al., N. J. Supreme Ct., | 403,709). 

Landlord and Tenant.—Where a tenant rented rooms on the premises 
jury to others in violation of the lease, the subsequent acceptance of the 
rown ES rent was a waiver of the violation and the lessee did not destroy 
they her rights against lessor for personal injuries caused os falling 
. taxi plaster (Bailey v. Zlotnick, U. S. Ct. of App., D. C., 403,706). 
hido, Loss of Bailed Oil Painting.—Since the measure of damages for loss 
, 0, 


of a bailed oil painting was its value to the owner, the court erred 
in permitting the owner to testify that his wife told the bailee’s 
employees that she considered the picture valuable (Cherry v. 
McCutchen, Ga. Ct. of App., 403,704). 
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% FIRE AND CASUALTY % 


Dishonesty of Carrier’s Agents.—In Missouri it was held that 
the truckman and his helper, to whom a carrier entrusted a 
shipment for transportation, were agents of the carrier and, 
therefore, loss resulting from the dishonesty of the helper 
was excluded from the coverage of the carrier’s insurance 
(Sun Ins. Office Ltd. of London v. Be-Mac Transport Co., Inc., 
U.S.C. C. A, 8th C., J 300,842). 


Failure to Collect Insurance.—In Arkansas it was held that 
plaintiffs, whose goods were destroyed by fire while stored 
in defendant’s warehouse, had a cause of action against 
defendant for failure to collect insurance, even though their 
own insurer had advanced them the amount of their loss 
(Dixey et al. v. Federal Compress & Warehouse Co., U. S. 
C. C. A., 8th C., J 300,843). 


Iron Safe Clause.—The cutting and hauling records of the in- 
sured lumberman were insufficient to show compliance, even 
substantially, with the inventory provisions of the Iron Safe 
Clause of his policy (Dickerson v. Great American Ins. Co., 
W. Va. Supreme Ct. of App., J 300,844). 

Cooperation of Insured.—A physician, by confessing judgment 
for the full amount of a malpractice and breach of warranty 
action brought against him, violated the cooperation clause 
of his policy (Miller v. Jones et al., Ohio Supreme Ct., 
{ 300,845). 

Other Insurance Clauses—When yarns were damaged in the 
plant of a processor, the processor’s insurer was held liable 
rather than the insurers of the owners of the yarn, even 
though all policies invoived contained provisions that they 
should be considered excess insurance if there was any other 
insurance (Davis Yarn Co., Inc., et al. v. Brooklyn Yarn Dye 
Co., Inc., et al., N. Y. Supreme Ct., App. Div., J 300,846). 


* LIFE x 


Health of Insured.—Because the insured failed to disclose that 


he had been treated for a kidney disease prior to the issuance 
of his policy, his beneficiary was denied recovery under the 

olicy after his death (Bankers Health & Life Ins. Co. v. 
Nort , Ga. Ct. of App., 9 503,072). Confinement Within 
House.—Since it appeared that the insured was not confined 
within the house as the result of his illness, his insurer was 
not liable for monthly payments under his policy (Schmidt 
v. General Accident Fire & Life Assur. Corp., Ltd., Ga. Ct. of 
App., § 503,073). 

Cash Surrender Value.—The beneficiary, who paid premiums 
on a life insurance policy from the time it lapsed and when 
it had no surrender value, was entitled to recover the cash 
surrender value in preference to the insured (Yarmick v. 
The Metropolitan Life Ins. Co. et al., Kan. Supreme Ct., 
7 503,076). 

Premium Note.—The mutual insurance company was prohib- 
ited by statute from accepting a premium note from the 
insured and the endorsee, having knowledge of the defect 
in the title of the insurer, could not recover against the 
insured maker (The Fidelity Savings State Bank v. Grimes, 
Kan. Supreme Ct., § 503,078). 


Fraternal Insurance.—Under the terms of a certificate of fra- 
ternal insurance, the surviving blood relative of the member 
became the beneficiary upon the death of the named bene- 
ficiary and the estate of the deceased named beneficiary 
could not complain because he had paid dues and _assess- 
ments on the certificate (Kubin v. Kubm et al., lowa Supreme 
Ct., J 503,074). 


Total and Permanent Disability—The jury’s conclusion that 
the insured was not totally disabled after his insurer’s cessa- 
tion of total and permanent disability benefits was upheld 
(Smith v. Penn Mutual Life Ins. Co. of Philadelphia, lowa 
Supreme Ct., J 503,075). 


Accident Insurance.—Injury while cranking an automobile was 
not covered by a policy insuring against injuries while riding 
in an automobile (McCowley v. North American Accident Ins. 
Co., Pa. Superior Ct., § 503,080). 


Age of Insured.—The accidental death of a girl, 14 years and 
11 months of age, was not covered by policies providing 


benefits for accidental death “after attaining age 15” (Wat- 
kins v. The Metropolitan Life Ins. Co., Kan. Supreme Ct. 
{ 503,077). " 
Group Insurance.— Vacating its original opinion, the court held 
that the group insurer’s answer raised an issue of fact as to 
the termination of the policy by termination of employment 
(James v. Metropolitan Life Ins. Co., Kan. Supreme Ct. 
7 503,079). ’ 


% AUTOMOBILE 


Insurance Questions.—The statutory requirement that an auto- 
mobile garage liability policy should have an omnibus clause 
was controlling when the policy in question did not include 
such a clause, and, therefore, the clause was read into the 
policy (Maxey et al. v. American Casualty Co., Va. Superior 
Ct. of App., 706,880). Exclusion Clause.—Since plaintiff's 
claim of a waiver or an estoppel of the insurer’s rights under 
an exclusion clause was without merit, the judgment for 
damages to her automobile was reversed (Keck v. American 
Fire Ins. Co., Kansas City, Mo., City Ct. of App., | 706,884). 

Child Pedestrian Injured.—Plaintiffs recovered for the wrong- 
ful death of their infant child who was killed by defendant's 
speedily driven car when the child ran out from behind a 
truck into the street (National Tank Co. v. Scott et ux., Okla. 
Supreme Ct., J 706,888 


Guests or Occupants.—The guest of a driver, who had been 
instructed not to permit riders on the truck, was a trespasser 
as to the owner, and could not recover from him for injuries 
not caused by the wanton, wilful or reckless negligence of 
the driver (Home Stores, Inc. v. Parker, Tenn. Supreme Ct., 
{| 706,881). Gross Negligence.—A guest recovered for in- 
juries sustained when defendant driver, guilty of gross 
negligence in losing control of the car while adjusting some- 
thing on the car floor, crashed into a pole (Connell v. Har- 
rington, Mass. Supreme Jud. Ct., 706,882). Taxi Passenger 
Injured.—Plaintiff recovered for injuries sustained when the 
taxi in which she was a passenger, due to excessive speed, 
collided at an intersection with another car (Coats v, Old, 
d.b.a. Yellow Cab and Baggage Co. et al., Kansas City, City 
Ct. of App., Mo., J 706,887). 


Instructions.—The instructions of the trial court are the law 
of the case, even though they erroneously state the law, and 
since the verdict could not be sustained under the instruc- 
tions given, it was set aside although the evidence dis- 
closed a basis for the verdict under proper instructions 
(McClelland v. Interstate Transit Lines, Neb, Supreme Ct, 
1 706,886) 

Jury Misconduct.—Plaintiff’s contention, as a basis for a new 
trial, that the jury had misconducted itself by entering into 
an agreement as to who should recover and then proceed- 
ing to answer the special issues in conformity thereto, was 
not supported by the evidence (Collins et ux. v. Shivers, 
Tex. Ct. of Civ. App., J 706,885). 

Medical Testimony.—Since the medical testimony submitted 
established only possibilities and not probabilities of the 
cause of decedent’s death three months after the accident 
from a cerebral hemorrhage, the judgment for plaintiff was 
reversed (Brazis, Admr. v. National Telephone Supply Co., 
Ohio Ct. of App., 706,883). 


Opposing Traffic Collision.—Defendant recovered on his cross 
complaint for injuries sustained in an opposing traffic colli- 
sion on a highway, since plaintiff's truck-trailer_was over 
the center line and caused the collision (Butler v. Greenwood, 
Va. Supreme Ct. of App., J 706,878). ; 

Railroad Crossing Collision.—Plaintiff failed to allege the cit- 
cumstances and conditions that made the railroad crossing 
a dangerous one and defendant’s demurrer was sustaine¢, 
since the count charged an ordinary duty as well as a high 
precautionary one, permitting plaintiff to shift her, right © 
action from one to the other (Leedom, Adm-. v. The Pen 
sylvania R. R. Co., Del. Superior Ct., J 706,879). 

Unlighted Truck Struck.—Plaintiffs recovered for the wrong- 
ful death of their daughter killed while a passenger in an 
automobile which collided with the rear end of defendants 
truck, parked on the highway without lights (Safeway Store, 
Inc. of Texas v. Webb et ux., Tex. Ct. of Civ. App., f 706,877). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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